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I have reviewed the enclosed case file at the request of 
The facts of the dispute are appropriately stated in the 
prepared by the Appeals Officer and they are presumed to 
issue. My analysis and recommendation follow: 

Assistant Chief Ron 
attached memorandum 
be accurate and not 

Wise. 

at 

The sole issue is whether 9280A serves to limit the deduction of all the taxpayer’s 
rental losses attributable to property in which her co-owner brother resides 
wpt the payment of rent. 

II. Legal Analysis 

The general rule of §280A(a) provides that no deduction otherwise allowable under 
Chapter 1 (income tax) shall be allowed with respect to the use of a dwelling which 
is used by the taxpayer during the taxable year as a residence. 

., : 
§280A(d) defines the term ‘use as a residence” as a dwelling unit used by the 
taxpayer for personal purposes for a number of days which exceeds the greater of 14 
days or 10X of the number of days rented at a fait rental. The term “Personal 
purposes” is defined in 5280.4(d)(2)(A) as follows: 

Tbe taxpayer shall be deemed to have used a dwelling for personal purposes for 
a day if, for any part of such day, the unit is used for personal purposes by 
the taxpayer or @sv other person &&&.a interest b&such ot to family 
members [emphasis supplied]. 

Since the co-owner brother resided rent free for the entire year, the number of 
days used for personal purposes exceeds both 14 or 37 days (365 days X 10%) and the 
dwelling would be considered under $2806 as used as a residence. 

The taxpayer argues that 52801(d)(3)(A) provides that the rental of a dwelling unit 
to any person (including family members) will not constitute personal use if the 
dwelling unit is rented at a fair rental for use as the family memb,er’s principal - 
residence. 
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First, there is case law in support of the application of 5280A to rental 
situations. In the case of Zane Jo hnSemandPr v. Comm,. TC Mew 1982-25, a 
taxpayer who rented out a portion of his residence was iubject to S28OA. As were 
taxpayers who rented one of their-duplex units to their son where fair rental 
payments could not be determined. D 8 A Smith, 50 TCM 904. 

Second, it appears’that §28OA(d)(S)(A) is not applicable due to the facts of this 
case. Herein, the facts are that the co-oGr family member did use the property 
as his principal residence, but p&p~m. 
.of §28OA(d) is correct. 

The Appeals Officer’s interpretation 
The intent of the subsection is to allow taxpayers to 

obtain deductions (despite,the family attribution rules) provided that the property 
is used as their principal residence and they paid a fair renta. amount. It does 
not override the attribution rules wheTthe holder of.an interast, or family 
members reside "rent free.” 

If it were subsequently determined that a fair rental value was paid by the 
brother, either in cash or in kind, the application.of 5280A(d)(3)(B)(i) would 
apply * It provides that if a lessee, whether a family member or not, is the holder 
of an interest in the unit, his use of the unit for personal purposes will be 
attributed to the taxpayer unless the rental arrangement is pursuant to a 
statutorily defined,shared equity financing agreement. The available facts 
strongly suggest that n? written arrangement is in effect. The very existence of 
this subsection also s%pports the Government’s contention that 4280(d)(3)(A) was 
not intended to fit the factual pattern encountered for co-owners. 

However, one substantial factor to be considered is that a Court could possibly 
conclude that the residing co-owner’s portion of the house is considered to be one 
“dwelling unit” and the remainder of the house considered another “dwelling unit.” 
The Regs. at 1.280A-l(c) define dwelling unit and state that a single structure may 
contain more than one dwelling unit. It also provides an example where a basement 
contained basic living accommodations and constituted a separate dwelling unit. 
Basic living accommodations include sleeping space, toilet, and cooking facilities. 
Upper and lower units of a single-frame duplex were treated es two separate 
dwelling units in the case of Gorad v. Conxn.. 42TCM 1569. 

The facts in the instant case are distinguishable in that separate sleeping and 
toilet facilities may well exist, but the cook& facilities are shared. 
Therefore, the Government has an excellent argument to refute any contention that 
the house consists of more than one dwelling unit. 

III. Conclusion 

I would recommend that you sustain the Appeals Officer’s denial for request of 
technical advise. The taxpayer has not provided’sufficient authority to establish 
a controversy significant enough to warrant referral. 

AS a side nota, I would recommend that the negligence penalty could be conceded in 
full by the Government in this instance, as the underlying issue is technically 
complex, 
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